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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, = C.

In re of Applications of

AMERITECH CORP., I
Transferor, :

and

SBC COMMUNICATIONS, INC., | CC Docket No. 98-141
Transferee

for Consent to Transfer Control

of Corporations Holding Commission
Licenses and Authorizations
Pursuant to Sections 214 and 310 (d::
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Parts 5, 22, 24, 25, 63, 90,

95 and 101 of the Commission's
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PETITION TO DENY OF SPRINT COMMUNICATIONS COMPANY L.P.

Sprint Communications Company L 2. ("Sprint"), by its
attorneys, hereby petitions the Comm:ssion to deny the above-
captioned application of SBC Communications and Ameritech
Corporation.l The proposed transact on is contrary to the public

interest and should be disapproved

Merger of SBC Communications and Ameritech Corp.,
Description of the Transaction, Public Interest Showing and
Related Demonstrations (July 24, 1998). ("Application" or
"Description"). The Application was placed on Public Notice
on July 30, 1998, Public Notice DA 98-1492. Pursuant to a
request filed by numerous consumer groups, an extension of
time was granted for Petitions/Comments until October 15,
19398. Order, DA 98-1765 (CCEB, FPP Div. Sept. 1, 1998).



I. INTRODUCTION AND SUMMARY

The proposed merger will substantially lessen both actual
and potential competition in numerous jurisdictional markets, and
harm consumers of these services.® The Commission cannot find
that approval would serve the publi~ interest; it thus must deny
the Application.

First, the merger will preclude r~ompetition between the
parties in specific local exchange markets. Although the
application attempts to minimize Ameritech's planned entry into
SBC's markets prior to the merger, the public record shows that
Ameritech would have provided direct and significant competition
in SBC's territory but for the merge:

Second, and on a much greater scale, the merger threatens to
perpetuate monopoly control over locai telecommunications
facilities and services. These facil:ties and services are
egssential inputs for the downstream markets for local, long
distance and new services. While these two RBCCs each have
substantial incentive and ability t~ raise rivals' costs even
before the merger, the increase in lcral markets controlled by
the merged entity will in turn increase these incentives and
abilities. As explained in full by Drs. Katz and Salop, "Using a
Big Footprint to Step on Competiticn: Exclusionary Behavior and

the SBC-Ameritech Merger," October 14 1998, Attachment B, ("Katz

[\

An overview of the economic analyses supporting these
conclusions is provided in Attachment A, Dr. Stanley M.
Besen, Dr. Padmanabhan Srinagesh and Dr. John R. Woodbury,
"Economic Analysis of the SBC/Ameritech Merger," October 14,
1998 ("Besen, Srinagesh and Woodhury") .



and Salop Dec.") the merger would allrw the merged firm to
internalize certain spillover effects from exclusionary conduct,
thereby making such conduct more prof:table and increasing the
incentive to discriminate. Moreover, the merger would increase
the coordination of currently separate local exchange operations
thereby increasing the ability to discriminate.

Third, the merger will diminish *he effectiveness of
regulation by reducing the number of available benchmarks.
Benchmarking has become a very valuable regulatory tool to this
Commission since the Bell System divestiture, as explained by Dr.
Joseph Farrell and Dr. Bridger Mitche!l in their paper,
"Benchmarking and the Effects of TILEC Mergers," October 14, 1998,
Attachment C. By decreasing the number of benchmarks, the merger
would make discrimination and other exclusionary conduct less
discernible and thus more likely to orcur.

Fourth, the merger would alsc have anticompetitive effects
in the video distribution markets and raises substantial
questions of lawfulness under section 652. The Application is
noticeably (and uncharacteristically; circumspect on the merged
firm's plans for video, notwithstandirg Ameritech's near unique
overbuild strategy.

Fifth, the claim that the merger will prompt the merged
parties to enter 30 out-of-region markets is neither credible nor

enforceable, and it cannot in any event compensate for the

anticompetitive effects of the merger As analyzed in the Besen,
Srinagesh and Woodbury paper, the asrrategy has not been shown to
be merger-specific nor likely to resu t in lower prices. By its
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terms, the strategy requires section 271 authority throughout the
SBC and Ameritech states and thus carnrot be implemented within
the asserted time frame.> Finally. even if accepted at face
value, the strategy to 'jump-start c¢ompetition out-of-region
cannot as a matter of law or policv cverride the anticompetitive
effects of the merger in-region.

Sprint also examined other effic:encies claimed by the
applicants; these too are not supported nor are they sufficient
to overcome the anticompetitive effecrs of the merger.

Sprint urges the Commission tc¢ p.t a halt to the dramatic
consolidation proposed for the local *elecommunications industry.
At a time when the industry still comprised several distinct
large ILECs, post-merger conditions were relied upon to diminish
the adverse competitive effects. @Given the instant proposal,
however, the Commission must consider the substantial evidence
showing that post-merger conditions hsve been ineffective and
thus do not serve as an adequate aliternative solution.

II. The Merger Will Preclude Competition between the Parties in
Local Exchange Markets.

The merger should be disallowed tecause it will eliminate
actual and potential competition from which consumers would
penefit but for the merger. SBC and Ameritech are likely
potential entrants into each other's ocal markets; this

significant source of competition tha' would help fulfill the

The monopoly control enjoyed by the two applicants in their
respective regions is analyzed ir the attached Declaration
of Dr. John B. Hayes, "Market Power and the SBC-Ameritech
Merger," October 15, 1998, At-achment D ("Hayes").

-4 -



policy objectives of the 1996 Act should not be allowed to be

eliminated through merger.

Using the analysis found in Applications of NYNEX

Corporation and Bell Atlantic Corporation, For Congent to

Transfer Control of NYNEX Corporation and Its Subgidiaries, FCC

File No. NSD-L-96-10. Memorandum Opinion and Order, 12 FCC Rcd
19985 (1997) ("Bell Atlantic-NYNEX"i!, the FCC should consider the
effects of the proposed acquisition or the provision of local
exchange and local exchange access in specific geographic areas,
as well as throughout the local markers found in the existing
service territories of SBC and Amerit=ch. Under the actual
potential competition doctrine, a mercer between two firms may be
found unlawful where the merger elimirates the "possibility of
entry in a more procompetitive manner " DOJ Merger Guidelines

§ 4.112. These effects are likely t- be found where the
relevant market is highly concentrater, entry barriers are
substantial, and the merging firm i1s ne of "a few firms that
have the same or comparable advantage in entering" the market.
DOJ Merger Guidelines § 4.133. While subjective evidence of
intent to enter is unnecessary to fird a firm to be a likely
entrant into the market,4 both objert ve and subjective evidence

indicating likely entry are probative

See, e.q., United States v. Falstaff Brewing Corp., 410 U.S.
526, 545 (1973) (Marshall, J. concurring); Mercantile Tex.
Corp. v. Board of Governors, 438 F.2d 1255, 1270 (5th Cir.
1981) .

Subjective evidence that the firm would not have entered is
in fact discounted as "it may be motivated by a wish to

-_5_



The Commission has already ruled that its own analysis of
the potential competitive effects of a proposed merger under the
public interest standard is not rigorously tied to a specific
number of other possible entrants. The Commission has reasoned
that, especially in light of the highly concentrated and evolving
nature of local telecommunications markets,6 it is not bound by
the set number in the Guidelines developed for stable markets.

An examination of these factors warrants the conclusion that the
merger will have adverse competitive effects in the markets for
local exchange and exchange access in numerous local markets
throughout the service territories of SBC and Ameritech.

Local exchange and exchange access services have been
repeatedly found by the FCC to constitute discrete relevant
economic markets. See, e.g., Bell Atlantic-NYNEX, at § 51. The
Commission also identified relevant submarkets formed by clusters
of consumers with similar demand patterns. These included large
businesses/government users, medium-sized businesses, and
residential/small business users (mass-market). Competition for
these serviées was found to occur within a specific LATA as well

as in a broader relevant market comprising a metropolitan area.

influence the merger litigation." See Areeda & Hovenkamp, V
Antitrust Law § 1121b2 (1980).

"In telecommunications markets that are virtual monopolies
or that are not yet developed, however, the loss of even one
significant market participant can adversely affect the
development of competition and the attendant proposals for
deregulation." Bell Atlantic-NYNEX, at § 66, citing Areeda
& Hovenkamp, 3 Antitrust Law (rev.ed. 1996) 91704 ("merger
with a potential competitor acquires special significance
when one of the firms is a monopolist.").

-6 -




The Commission also considered, but found unnecessary to analyze,
additional geographic areas in which the economic effects of the
merger could be measured.

These relevant markets (and submarkets) are unquestionably

concentrated, with SBC and Ameritech operating telephone

companies enjoying virtual monopolies for these services. See
generally, Hayes (passim). Even as shown in the Application,

competitive entry has been minimal at best. This conclusion does
not warrant extensive fact gathering; it is a matter subject to
official notice within the Commission's administrative expertise.
Notwithstanding the Application's mischaracterizations of these
markets, one need only consider the fact that not one of the
states involved has approved a finding that SBC or Ameritech is
facing sufficient competitive entry under Track A of Section 271
-~ a standard which itself falls short of a finding that the
markets are robustly competitive. In fact, several of the
relevant states have advised these RBOCs that they must undertake
significantly substantial additional steps to open their markets

before a section 271 application could be approved.7

See Pacific Bell and Pacific Bell Communications Notice of
Intent to File Section 271 Application for InterLATA
Authority in California, U 1001 C, California PUC
Telecommunications Division Final Staff Report (Oct. 5,
1998); Application of Southwestern Bell Telephone Company
Seeking Verification That It Has Fully Complied With And
Satigfied The Reguirements of SEC. 271 (C) Of The
Telecommunications Act of 1996, Dkt. No. 98-048-U,
Consultation Report of the Arkansas Public Service
Commission to the Federal Communications Commission Pursuant

to 47 U.S.C. § 271(d) (2) (B) (1998) (finding numerous issues
of non-compliance, including inter alia that SWBT's

-] =



Further, these markets are characterized by high entry
barriers. As the Commission observed in Bell Atlantic-NYNEX, the
RBOCs' failings to agree to and implement effective
interconnection arrangements has significantly slowed the removal
of entry barriers which the 1996 Act had set as a principal
Congressional goal. The added legal uncertainties created by the
litigiousness of SBC, Ameritech and others mean that the FCC's
ability to set right these difficulties remains in limbo.

There is also substantial objective evidence that SBC and
Ameritech can each be considered one of a small number of likely
entrants into each other's local markets. These carriers have
advantages in entering local markets that are unavailable to
virtually all other potential entrants. These advantages include
experience in providing local services, including expertise in
established complex systems to handle administrative capabilities
(billing, order taking, customer care, etc.) not enjoyed by such

other possible entrants as cable companies or CAPs. SBC and

provisioning of UNEs is so untimely as to preclude CLEC
compliance with state quality standards, and that there are
serious malfunctions in SWBT's provisioning of 911 service);
Investigation of Southwestern Bell Telephone Company's Entry
into the Texas InterLATA Telecommunications Market, PUC
Project No. 16251 (Tex. PUC 1998) (stating that it cannot
find that SWBT is compliant, and ordering further
collaborative process, to address dozens of issues raised in
the order). Although no written order has been released to
date, the Kansas Corporation Commission has similarly
refused to accept SBC's conduct as a basis for an
application under Section 271, relying upon a staff
recommendation which identified numerous deficiencies in
SWBT's 271 filing. See "Kansas Declines to Back SWBT's
InterLATA Plans", Telecommunications Reports at 11 (Aug. 31,
1998) .




Ameritech also serve adjacent areas in Illinois and Missouri,
enabling either of them to deploy in-region switches, transport
facilities, and rights-of-way to serve out-of-region contiguous
areas. Their adjacent operations, coupled with existing out-of-
region businesses such as security monitoring and cellular also
aid in consumer brand recognition out—of—region.8

In the context of the SBC-Pacific Telesis merger, SBC's
witness Richard J. Gilbert explained the company's out-of-region
strategy at least at that time:

SBC's corporate strategy is to allocate its resources

to enter new geographic or product areas only where it

has some combination of the following existing assets:

(1) network infrastructure, (2)Iap ex%sting customer

base, and (3) brand-name recognition.

The RBOCs also enjoy substantial advantages in negotiating
interconnection agreements with other ILECs, since they have
better access to information regarding the local operations of
their sister RBOCs than other possible entrants. Typically,

CLECs trying to negotiate with ILECs have a significant

disadvantage because of the asymmetry in information available to

These factors distinguish the FCC's finding in SBC-PacTel,
where "the two merging companies' territories were not
adjacent (and certainly without a major center of population
and telecommunications at their border); neither company had
assets, customers or a recognized brand name in the other's
territory; and there was no realistic suggestion that either
one had ever considered entering the other's markets for
local exchange service." Bell Atlantic-NYNEX, at { 69.

Report of Richard J. Gilbert, "Response to Opponents'
Comments Concerning the Proposed Pacific Telesis - SBC
Merger," at 7 (Aug. 7, 1996) (citations omitted) (attached
to Joint Opposition of SBC Communications Inc. and Pacific
Telesis Group to Petitions to Deny and Reply to Comments,
(filed in FCC Report No. LB-96-32, Aug. 9, 1996).

-9 -



each side in understanding such issues as technical feasibility,
the costs of providing interconnection, new means of
interconnecting, etc. Another RBOC is far better able to assess
and contest claims by an ILEC that one form of interconnection is
not feasible or too costly, and thus the product of these
negotiations can be expected to produce more efficient
arrangements for competitive entry. The consequences of this,
given section 252(i)'s most favored nations obligations, are to
improve interconnection for other CLECs and bring about
competitive entry that much more efficiently and quickly.10

The Application's assertions notwithstanding, SBC and
Ameritech are in a very small if not unique set of likely
entrants. In Bell Atlantic-NYNEX, the Commission found that
other entrants, such as wireless carriers, cable companies and
CAPs, are not as significant as the RBOCs. The applicants have
not put forth any persuasive case here to the contrary. And
while the Commission found MCI, AT&T and Sprint to be among the
most significant likely entrants, the advantages enjoyed by the
merging parties in entering each other's markets make the large
long distance carriers run 'second' by a considerable margin

among the most significant entrants.

10 Thus, while independent entry can be presumed to have pro-

competitive effects, there is specific proof to this effect
here. See Areeda & Hovenkamp, 1997 Supplement at { 11214
(citing BOC Int'l v. F.T.C., 557 F.2d 24, 27 (2d Cir. 1977)
("typically in an oligopolistic situation the entry of a
large firm as a new competitor necessarily has significant
pro-competitive effects.").

_10..



This evidence standing alone indicates substantial
anticompetitive effects of the merger because it would eliminate
this potential competition. 1In addition, the public record
reflects specific evidence establishing actual and planned entry
by Ameritech into local markets served by SBC in Missouri,
California and Texas.

Although Sprint has not had access to the parties' internal
documents that may shed additional light on their pre-merger
plans to enter each other's markets, information available from
public sources alone readily establishes that such plans were
already operative. 1In May of 1996, Ameritech began pressing its
case to enter SBC's local markets in Missouri. Contrary to the
application's post hoc characterizations, Ameritech's entry in
Missouri reflected a substantial commercial initiative. After
its initial filing with the Missouri PSC, Ameritech amended its
application on August 19, 1996. Ameritech sought authority to
compete in the provision of local exchange and access services in
specified exchanges throughout the state, identifying all
exchanges served by SWBT, United and GTE as planned areas of
entry. It also stated that it would in the future seek authority
for the remainder of the state. The scope of the authority
sought by Ameritech included not only resale but also facilities-
based provision of local services. After hearings and entry of

a stipulation and agreement by all parties to the proceeding,11

11 . : . :
The proceeding consolidated numerous CLEC applications.

-11-



the application was granted by the Missouri PSC on February 28,
1997.

Ameritech pursued and successfully negotiated a
comprehensive interconnection agreement with SBC that was signed
on July 17, 1997 and filed with the Missouri PSC on August 12,
1997. That agreement was in no way limited to resale; its
introductory language recites plainly that the purpose of the
contract is to establish terms "for the resale of SWBT services
and for the provision by SWBT of Interconnection, Unbundled
Network Elements, and ancillary functions ...." Interconnection
Agreement at 1. The contract, which runs more than six hundred
pages, is comprehensive. It includes numerous and detailed
provisions that extend well beyond resale, including the leasing
of UNEs, reciprocal compensation, number portability, access to
poles, conduits and rights-of-way, etc. After an earlier failed
attempt to file a tariff for the provision of its services in
competition with SBC, Ameritech refiled on November 5, 1997. The
tariff reflected service offerings to residential customers on a
resale basis in competition with SBC in 40 exchanges covering the
St. Louis and Cape Girardeau areas. The Staff's Recommendation
to the full Commission to approve the tariff filing noted
Ameritech's representations to the PSC with regard to its

.. : 12 : ‘e .
provision of services. The Recommendation specifically recited

12 . . . . . .
Application of Ameritech Communications International, for a

Certificate of Local Exchange Service Authority to Provide
and/or Resell Basic Local Telecommunicationsg Service and
Local Exchange Telecommunications Service, Case No. TA-96-
415, Staff's Recommendation to Approve Basic Local Exchange
Tariff (Mo.PSC Nov. 19, 1997).
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that although the initial offering would entail resale only,
"Ameritech does plan on offering facilities-based local service
in the near future." Id. at 1. It further described Ameritech
officials' statements that it was "important to the company to
begin serving customers as soon as possible and in order to
accomplish that, Ameritech filed this tariff with minimal service
offerings in an effort to expedite the tariff approval process.”
Further, the state staff reported that Ameritech had represented
to the PSC that after it "established a base of residential
customers, it plans to expand its offerings to business
customers." Id. at 2. On December 3, 1997, the full Commission
accepted the Staff Recommendation and approved the tariff.t?
Outside of the regulatory process, Ameritech officials
publicly cited three reasons for their selection of St. Louis:
(1) Ameritech's existing local phone service to 500,000 customers
in the Illinois portion of St. Louis on the east side of the
Mississippi River; (2) Ameritech's current sales of cellular,
paging, and security monitoring services in the St. Louis area;
and (3) the paucity of local competition for residential
customers served by the incumbent SWRT.'* Ameritech reportedly

planned to market its service by building on its brand name

13 . . , . , .
Application of Ameritech Communications International, Inc.

for a Certificate of Local Exchange Service Authority to
Provide and/or Resell Basic Local Telecommunications Service

and Local Exchange Telecommunications Service, Case No. TA-
96-415, Order Approving Tariff (Mo.PSC Dec. 3, 1997).

4 . : .
= See Communications Daily at 1-2, Nov. 7, 1997. See also,
Ted Sickinger, Ameritech to enter Southwestern Bell's

Missouri turf, The Kansas City Star, Nov. 12, 1997 at BRS.
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awareness in the area and offering customers a single bill for
its local, long distance and cellular phone services. Industry
analysts anticipated that Ameritech would be able to leverage
substantial consumer recognition of its brand name from its
existing cellular and alarm monitoring businesses.’’

Thomas Richards, Ameritech Executive Vice President,
was quoted (in separate articles) as promoting the competition

plan: "[tlhis expansion represents a huge win for consumers

"¢ and "a tremendous opportunity for Ameritech to grow

17

through competition." Another Ameritech spokesman stated that

"[t]lhe residential market, in our view, is an untapped market . "8
On the day the Missouri PSC approved its tariff, Ameritech
announced that it would next begin the process of testing its
interconnection arrangements with SBC. Expressing concern that
its brand name not be identified with service inferior "to the
standard of excellence that Ameritech's customers are used to,"

Ameritech announced it would not offer local competition until it

was comfortable with SWBT's service.19 Significantly, the

15 Reinhardt Krause, Ameritech is First Baby Bell to Heed
Competition's Call, Investor's Business Daily, Jan. 5, 1998,
at AS8.

16 Communications Daily at 1, Nov. 7, 1997.

17 , . . ,
Doug Abrahms, Ameritech Turf Move in St. Louis a First for a
Baby Bell, The Washington Times, Nov. 7, 1997, at BS.

8 14,

19

Cam Simpson, Ameritech wins OK to serve St. Louis, Chicago
Sun-Times, Dec. 5, 1997, at 62.
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Ameritech-SWBT interconnection agreement was amended as recently
as May 19, 1998 to improve its resale terms.

Ameritech attempts to diminish the importance of this
competitive potential by arguing that the St. Louis plan was
merely a limited attempt by its cellular arm to decrease churn in
its wireless customer base. The problems with this "explanation"
are multifold. First, while "Project Gateway" 1is described as a

20 the public record establishes

project conceived in early 1997,
that Ameritech's application for competitive local operations in
Missouri was filed in May of 1996 and even amended in August 1996
-- the year before. Second, Ameritech Cellular is not the
certified CLEC in Missouri; from the commencement of proceedings
in Missouri and throughout, the certificated entity has been
Ameritech Communications International, Inc. As described by
Ameritech, this company is a subsidiary of Ameritech
Communications Inc., the Section 272 interLATA affiliate created
by Ameritech. Ameritech Communications International, Inc.
itself apparently provides out-of-region interLATA services. See
Ameritech-Michigan 271 Application, Affidavit of Richard E.
Shutter (filed May 21, 1997).

These disparities are not mere formalities: Ameritech
Communications International, Inc. applied and sought
certification from Missouri without any record reference to its

cellular business at all. Similarly, the Ameritech entity

Affidavit of Paul G. Osland, at § 4 (attached to SBC-
Ameritech Application) ("Osland").

_.15_



offering local service pursuant to an approved tariff is

Ameritech Communications International, Inc. The Ameritech
entity that enjoys interconnection rights with SBC is Ameritech
Communications International, Inc., and as already explained, the
interconnection agreement extends well beyond resale rights.
Further, at no time apparent from the public record did Ameritech
ever suggest to the state regulators that it was only interested
in local resale as a bundled offering adjunct to another
affiliate's wireless business. To the contrary, it represented,
as it must do so under state law, that it would offer local

21

telephone service "as a separate and distinct service." And

while Ameritech now states that the "proposed offering never

assumed any material impact on residential customers who did not

22

want wireless service as part of the bundl[e]," the Ameritech

public statements at the time flatly contradict this ("this

. . 23
expansiocn represents a huge win for consumers;" "a tremendous

24 "[t]lhe

25

opportunity for Ameritech to grow through competition.™
residential market, in our view, is an untapped market"). And

Ameritech's local service tariff reflects no bundling or price

21 Application of Ameritech Communications International, Inc.,
for a Certificate of ILocal Exchange Service Authority to
Provide and/or Resell Basic Local Telecommunications Service
and Local Exchange Telecommunicationsg Service, Case No. TA-
96-415, Report and Order (Mo.PSC Feb. 28, 1997).

22 Osland at § 7.

23 Communications Daily at 1, Nov. 7, 1997.

24 , . . ,

Doug Abrahms, Ameritech Turf Move in St. Louis a First for a
Baby Bell, The Washington Times, Nov. 7, 1997, at BS8.
25

Id.
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breaks for this service as customers subscribe to additional
services of ACI or any of its affiliates.

Perhaps most telling is Ameritech's explanation as to why
the initiative has been put on hold. First, it concedes that
"merger related concerns" account for some part of this.?®
Second, Ameritech expressly states that its project "was hindered

7 It also explains that

somewhat by order processing errors."
the project was cut back from its initial conception as a
business and residential offering due to "issues with system

."28 In other words, SBC's own

interfaces and development.
faulty interconnection provisioning inhibited the attempt by
Ameritech to compete in St. Louis.

The application's rationalization of Ameritech's entry into
St. Louils stands in sharp contrast with Ameritech's earlier
public statements as well as its representations to state
government officials over the last two and a half years. This
marked disconnect alone warrants not only significant conclusions
regarding the anticompetitive consequences of the proposed
transaction but also raises serious gquestions as to the
applicants' candor. 1In either event, it disqualifies the
application from being granted.

Moreover, the public record indicates that Ameritech

had not limited its entry plans into SBC's region to the state of

26 Osland at § 11.
27 14, at ¢ s.
% 14. at 9 s.
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Missouri alone. During 1997 and 1998, Ameritech sought and
obtained certifications to provide local exchange services in
California and Texas. It negotiated and gained approval for
interconnection agreements with SBC in these states.?’ Ameritech
sought and was granted certification to provide local exchange
service, basic local telecommunications service, and switched
access service in Texas on both a resale and a facilities-
basis.?? 1In California, Ameritech sought and was granted
authority to resell local exchange service. Importantly, in its
application for California, Ameritech included an attachment
which "sets forth a forecast of the number of customers expected
after [Ameritech's] first and fifth years of operations as a

1

[CLEC]."3 Ameritech requested, and was granted, confidential

protection of the information in the attachment for one year due

29 See Application of Ameritech Communications International,

Inc. for a Sexvice Provider Certificate of Operating
Authority, Texas PUC Dkt No. 16965, Order (Apr. 2, 1997)

("Texas Certification Order"); Application of Ameritech
Communications International, Inc. and Southwestern Bell
Telephone Company for Approval of Interconnection Agreement
Under PURA and the Telecommunications Act of 1996, Texas PUC
Dkt No. 17782, Order (Nov. 6, 1997); Application of
Ameritech Communications Internaticnal, Inc. for a
Certificate of Public Convenience and Necessity to Offer
Local Telecommunications Service to the Public in the State
of California, California PUC Decision 97-06-087, Opinion
(June 25, 1997) ("California Certification Opinion") ;
Reguest for Approval of Interconnection Agreement Between
Pacific Bell and Ameritech Communications International,
Inc. Pursuant to Section 252 of the Telecommunications Act
of 1996, California PUC Resolution T-16131 {(Mar. 12, 1998).

30 See Texas Certification Order at 5.

31 . . e , .
See California Certification Opinion at 3.
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o A . 32
to the competitively sensitive nature of the material.
Underscoring the competitive potential that this merger would
abandon, Ameritech last month renewed its request for
confidential treatment of the data.>> Plainly, public access to
the data would inform any analysis of the planned entry of
Ameritech into California. In any event, it is clear that some
loss of competition will occur in major areas of commerce and
population in Missouri, California and Texas, if the merger is
allowed.

There is also some indication that SBC may have planned
entry into Ameritech's territory. In the context of the SBC-
Pacific Telesis merger, SBC's witness Richard J. Gilbert
explained the company's out-of-region strategy:

Thus, SBC is considering providing local exchange service in

competition with Ameritech in the Chicago area, where SBC

has a significant cellular presence, and in competition with

Bell Atlantic in the Washington/Baltimore area, where SBC

has both a significant cellular presence and two cable

television systems. SBC also has cellular assets in upstate

New York where it has been certified as a local exchange

competitor and plans to compete with Rochester Telephone.

In each of those areas, SBC has network facilities,

including an infrastructure of customer support personnel,

hundreds of thousands of existing customersj4and name
recognition through the Cellular One brand.

32

See id. at 3 (confidential treatment ending June 25, 1997).

33 See Motion of Ameritech Communications International, Inc.
to Continue G.0O. 66-C Treatment of Exhibit C to its
Applications Under Seal, App. No. 97-02-010, filed with
California Public Utilities Comm'n at 1 (Sept. 10, 1998)
("[D]isclosure of this information would require it to
reveal highly valuable commercial information which
Ameritech considers confidential, proprietary and a trade
secret.")

34

Report of Richard J. Gilbert, "Response to Opponents'
Comments Concerning the Proposed Pacific Telesis - SBC
Merger," at 7-8 (Aug. 7, 1996) I(citations omitted) (attached
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It appears, then, that the proposed merger may eliminate
competition in multiple locations in both regions on these facts
alone. And as discussed in the following sections, there is
further reason to believe that the unambiguous consequence of
allowing the merger will be to further entrench local telephone
monopolies throughout the country.

III. The Increase in Local Markets Controlled by the Merged

Entity Would Have Significant Anticompetitive Effects in
Local, Long Distance and New Services Markets.

Increasing the number of local markets within SBC's control
would give it an increased ability and incentive to disadvantage
rivals by discriminating in interconnection or refusing to deal
altogether. This incentive and ability are heightened beyond
those already held by SBC and Ameritech separately. The full
analysis supporting this conclusion is set forth in the attached
Declaration of Dr. Michael Katz and Dr. Steven C. Salop, "Using a
Big Footprint to Step on Competition: Exclusionary Behavior and
the SBRC-Ameritech Merger," October 14, 1998, Attachment B. As
explained, the merger would have serious anticompetitive effects
on new entrants into local telephony, would adversely affect
competition between the RBOCs and IXCs both in anticipation of
and when the RBOCs are free to enter long distance markets, and

will delay and potentially foreclose new innovative services

and/or combinations of services which threaten the BOC monopoly.

to Joint Opposition of SBC Communications Inc. and Pacific
Telesis Group to Petitions to Deny and Reply to Comments,
(filed in FCC Report No. LB-96-32, Aug. 9, 1996).
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A. Anticompetitive Effects on Local Markets.

Drs. Katz and Salop explain that RBOCs enjoy monopoly
control over interconnection and access services -- the inputs
necessary for the provision of numerous downstream services,
including local exchange, long distance and new services. The
RBOCs can exploit their monopoly power, that is, maximize
profits, either by raising the price of interconnection charged
to rivals or by impairing their access to essential inputs.
Because interconnection prices are subject to regulatory
oversight, non-price exclusionary behavior is more readily
available to ILECs and far more difficult to regulate and
correct. As explained by Drs. Katz and Salop, a discriminatory
interconnection policy will be profitable for an ILEC so long as
its gains in the downstream retail market exceeds whatever
revenues it foregoes from wholesale interconnection with rivals.

In each local market, SBC and Ameritech have the ability to
exercise monopoly power over essential inputs in order to deter
new entry. This is of course the fundamental insight of the 1996
Act, and its imposition of numerous obligations upon incumbent
telephone companies to provide the necessary inputs on a
commercially viable basis. As a matter of legislative finding,
then, competitors in local markets are especially vulnerable to

discrimination by the incumbent monopolies.35

35 It should be noted that the RBOCs will retain considerable

monopoly power even when the Section 271 standards are met
for entering long distance markets.
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However, discriminatory conduct is especially difficult to
regulate since the availability of many of the needed inputs for
local telephony interconnection is still uncertain. In some
cases, this uncertainty flows directly from litigation brought by
SBC, Ameritech and other RBOCs. In other cases, such as 0SS,
complete standards and interfaces have either not been
implemented or even designed and agreed upon by the industry.
Performance measures that would monitor discriminatory
provisioning are similarly not in place. Access to other
necessary inputs (UNEs, etc.) is alsc in doubt because of

restrictions placed on such access by the RBOCs. See generally

Affidavit of Kevin E. Brauer, October 12, 1998, Attachment E
("Brauer"). All of these factors point to the ability of SBC and
Ameritech to "deny, delay or degrade" access, as Drs. Katz and
Salop explain. For the reasons explained in detail in their
paper, briefly summarized below, the merger creates additional
incentives for the parties to act on this ability.

Discrimination practiced in one local market creates effects
in other local markets. When an RBOC currently engages in
discrimination, it will not be able to capture the full benefits
of its discrimination because its misconduct raises its rivals'
costs both inside and outside its region. Especially for
potential entrants planning to enter at a sufficiently large
scale as to include numerous major markets, i.e., national CLECs

such as major IXCs, the discrimination practiced in one region or
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